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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

AT RI CHMOND, AUGUST 6, 2002
APPL| CATI ON OF
THE CI TY OF CHESAPEAKE CASE NO. PUE-2002-00096

For approval of the condemati on
of a utility easenment containing
4,214 square feet or 0.00967
acre,

nore or |less, for the
installation

of a water transm ssion |ine on

| and owned by the City of Suffolk
and |l ocated in the Sleepy Hole
Borough of the City of Suffolk

ORDER

On March 1, 2002, the City of Chesapeake (" Chesapeake”)
filed an application with the State Corporation Conm ssion
(“Comm ssion”) requesting approval, pursuant to 8 25-233 of
the Code of Virginia (“Code”), to initiate a condemation
action to acquire property of the City of Suffolk (“Suffolk”).
The application indicated that Chesapeake sought to acquire a
parcel of |and owned by Suffolk to install a raw water
transm ssion line to carry water from Lake Gaston to supply

water to the citizens of Chesapeake.! Chesapeake requested

! The application for condemation identified the desired utility easement as
crossing | and described on a plat entitled “Plat Show ng Permanent Utility
Easement to be Acquired fromCity of Suffolk by the City of Chesapeake,
Virginia, for City of Chesapeake, Virginia, Raw Water Transm ssion System

Sl eepy Hol e Borough — Suffolk, Virginia, Scale=1"=30"," dated April 28, 1998,
revised May 24, 2001, made by Rouse-Sirine Associates, Ltd.


http://www.state.va.us/scc/contact.htm#General

that the Comm ssion certify that a public necessity and/or
essential public convenience requires Chesapeake to acquire an
easenent via condemati on.

The Conmm ssion entered an Order on March 7, 2002,
permtting Suffolk to file a response to Chesapeake’s
application. On March 26, 2002, Suffolk filed its response
whi ch, anmobng ot her things, denied many of the allegations
contai ned in Chesapeake’'s application and requested that the
Comm ssion find that no public necessity or conveni ence exists
requi ring the condemati on acti on.

Thereafter, on April 29, 2002, the Conm ssion directed
both parties to file, on or before May 10, 2002, a joint
stipulation of pertinent matters of fact not in dispute and a
statenment of matters of fact in dispute. The Comm ssion al so
permtted the parties to file requests for oral argunment on or
before May 10, 2002, and | egal nenoranda supporting its
position on or before May 17, 2002. On May 14, 2002, and My
24, 2002, the Comm ssion granted requests for extension of the
deadlines to file the stipulation, statenent of facts, and
| egal nenmoranda. The deadline for filing the stipulation and
statenment of facts was ultimately extended to on or before
June 12, 2002, while the deadline for filing |Iegal nenoranda

was ultimately extended to on or before June 19, 2002.



On June 7, 2002, stating that settlenment had not been
reached, Chesapeake filed its Statenment of Facts. Anmong other
t hi ngs, Chesapeake stated that Suffolk City Council had
pl anned to consi der Chesapeake’ s request for an easenent on
June 5, 2002, and that Chesapeake had faxed to Suffolk a
proposed deed of easement on May 30, 2002.2 Chesapeake
i ndi cated, however, that on June 5, 2002, Suffolk faxed a
different easenment agreenent to Chesapeake, which contai ned
| anguage obj ectionabl e to Chesapeake.?

On June 12, 2002, Suffolk filed a response taking issue
with aspects of Chesapeake’s Statenent of Facts. Anmong ot her
things, Suffolk stated that the | anguage Suffol k enpl oyed in
the deed it drafted was the sane | anguage used by Chesapeake
inits application and other filings with the Conm ssion and
consistent with a Chesapeake City Council resolution and ot her
transmittals between the parties.*

On June 18, 2002, and June 19, 2002, respectively,
Chesapeake and Suffolk filed | egal nmenoranda in support of
their respective positions.

On June 26, 2002, Chesapeake filed a Mdtion to Amend

Application of Chesapeake and an anmended application which,

2 Chesapeake's proposed deed stated that it was for a utility easenent across
certain property for raw water transn ssion purposes.

5 On June 5, 2002, Suffolk City Council continued consideration of the matter
until June 19, 2002.

4 suffol k’s easenent agreenent stated that the easenent across certain |and
was to transmit Chesapeake’s share of the Lake Gaston raw water supply.

3



anong ot her things, indicated that it wished to clarify that
Chesapeake sought to acquire the utility easenent to install a
raw water transm ssion line to carry water from Lake Gaston

as well as other sources, to supply water to Chesapeake. This

nmotion is pending before the Comm ssion.

On June 26, 2002, Suffolk filed a Motion to Dism ss
arguing that, on June 19, 2002, Suffolk granted the easenent
to Chesapeake as requested in the application before the
Comm ssion. Therefore, Suffolk requested that the Comm ssion
dism ss the application as condemati on was no | onger
required. This nmotion is pending before the Comm ssion.

On July 1, 2002, Chesapeake filed a Mdtion to Deny
Suffolk’s Motion to Dismiss.®> Chesapeake argued that its
nmotion to amend its initial application, with the attached
Chesapeake City Council Resolution adopted on June 25, 2002,
along with the anmended application, cures Suffolk’ s contention
t hat Chesapeake has received what it has requested.

NOW THE COWM SSI ON, upon consideration of this matter
finds as follows. This case involves whet her Chesapeake
shoul d be permtted access to the courts of the Commonweal t h

to attenpt to condemn property needed for the proposed water

> W will treat Chesapeake’s Motion to Deny Suffolk’s Motion to Disnmiss as a
response under 5 VAC 5-20-110 of the Commission's Rules of Practice and
Procedure.



line.® Under § 25-233 of the Code, before Chesapeake may
proceed with condemmati on proceedi ngs, the Conm ssion nust:
(1) certify that a public necessity or an essential public
conveni ence so requires; and (2) conclude that the property
sought to be condemned is not essential to the purposes of
Suf f ol k.

Chesapeake continues to assert that Suffolk has not
provi ded the necessary easenent, and that condemmati on
proceedi ngs are required. W will continue this case by
granting Chesapeake’s Modtion to Amend Application and denyi ng
Suffolk’s Motion to Dismss. W also will permt the parties
to file supplenental statenents of fact and suppl enental | ega
menoranda to address the amended application.

Accordingly, IT IS HEREBY ORDERED THAT:

(1) Chesapeake’s Motion to Anend Application is granted.

(2) Suffolk’s Motion to Dismss is denied.

(3) Chesapeake and Suffolk may file suppl enent al
statenments of fact addressing the anended application on or
bef ore August 23, 2002.

(4) Chesapeake and Suffolk may file suppl enmental | egal
menor anda addressi ng the amended application on or before

August 30, 2002.

® See, e.g., Application of the City of Virginia Beach, Opinion, Case No. PUE-
1994- 00048, 1995 S.C.C. Ann. Rept. 313, 314 (March 6, 1995).




(5) This matter is continued for further orders of the

Conmmi ssi on.



